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1 STATEMENT OF JURISDICTION 
2 
3 The Utah Court of Appeals has jurisdiction to review this appeal from the 
4
 judgment of the Fourth Judicial District Court in and for Utah County, State of 
5 
Utah, dated August 3, 2004, pursuant to Utah Code Ann. §§ 78-2-2(4) (Supreme 
6 
Court authority to transfer case to Ct. of App.) and 78-2a-3(J) (jurisdiction over 
8 cases transferred by Supreme Ct.). 
9 
STATEMENT OF THE ISSUES 10 
11 
12 
13 
14 
15 
16 
The following is a verbatim presentation of issues presented by Appellants 
(hereafter, "Rose") in Rose's brief. Following each issue statement, Appellees 
(hereafter, "Gedo") present the applicable standard of review. 
17 ISSUE NO. I. THE TRIAL COURT ERRED IN ORDERING GENETIC 
18 
TESTING BECAUSE THE PRESUMPTION THAT MR. ROSE IS J.R.'S 
FATHER CANNOT BE REBUTTED AND BECAUSE MR. ROSE. THE 
PRESUMED FATHER HAS NOT YET BEEN JOINED AS A PARTY. 19 
20 Standard of Review. As presented, this issue appears to suggest that the 
21
 trial court should not have permitted Appellee to file his paternity action 
22 
challenging that he is the father of Joseph Avi Rose in this dispute. The 
23 
statement thus presents a threshold question of the Gedo's right of access to the 
24 
court, and secondly, a question of the trial court's discretion in dismissing claims. 
1
 Art. 1. § 11, Utah Constitution guarantees every person the right to a 
2
 remedy by due course of law. Constitutional challenges to the application of 
3 
statues constitute questions of law which the appellate court reviews for 
4 
correctness. Colosmio v. Roman Catholic Bishop of Salt Lake City, 104 P.3d 
5 
6 646, 651 (Ut. App. 2004). 
7 
8
 Dismissal of actions in the trial court is governed under Utah R. Civ. P. 41 . 
9 
A trial court's decision as to dismissal of claims for either lack of standing, 
10 
jurisdiction or content, as broadly articulated in Utah R. Civ. P. 12(b), is subjected 
11 
to a de novo review on appeal. 
13 
14 This issue was not preserved in the trial court. Rose filed an answer to the 
subject verified to petition for paternity and custody on May 9, 2005 wherein 
Rose denied the "substantial allegations" and thereafter filed a motion to dismiss 
on May 9, 2005 that motion was stricken from the record by judge Schofield, the 
19 court ordered Rose to answer property to verified to petition for paternity and 
20 custody of action the answer was filed September 29, 2005, six months after 
21
 Appellee filed his verified petition for paternity in custody. 
22 
ISSUE NO. A. The trial court erred in ordering genetic testing 
23 because Gedo failed to rebut the presumption of paternity of Mr. Rose-
Standard of Review. 
24 
As presented, this issue implies the improper exercise of jurisdiction; either 
25 
subject matter or personal. Questions as to whether a court has subject matter 
15 
16 
17 
18 
1 jurisdiction are questions of law which the Court reviews for correctness, 
according no deference to the trial court's determination. Beaver County v. 
3 
Quest. Inc., 31 P.3d1147, 1149(UT2001) 
4 
According to trial court documents filed and in the Gedo's' possession, this 
5 
6 issue was not preserved in the trial court. Mr. Rose attempted to jointer in this 
7 case but because he filed his own case in the juvenile court and lost it, the court 
8 denied Mr. Rose's jointer into this case. 
9 ISSUE NO. B. The trial court erred in ordering genetic testing 
because the presumed father, Mr. Rose, has not been joined as a party. 
10 
Standard of Review. This issue, as presented, appears to raise either a question 
11 
of fact as to whether an affirmative defense was timely asserted, or a question of 
13 law as whether the trial court properly applied the law to facts presented. 
14 Questions of fact are reviewed under a clearly erroneous standard, with 
deference given to the trial court. Platts v. Parents Helping Parents, 947 P.2d 
16 
658, 661 (UT 1997). The trial court's application of law to the facts is reviewed for 
17 
abuse of discretion. Id. Actions or events relating to waiver are factual in nature 
18 
19 and should be reviewed as factual determinations, to which the appellate court 
20 gives a district court deference. Pledger v. Gillespie, 982 P.2d 572(UT 1999). 
21
 This issue was not preserved in the trial court. Gedo can find no 
22 
presentation of an affirmative defense by Rose. Rose answered Gedo's verified 
23 
petition for paternity in custody on September 29, 2005. Said answer contained 
24 
no affirmative defenses or the mention of an "alleged father" but rather, 
1 requested the case be dismissed. 
2
 ISSUE NO. H. THE TRIAL COURT ERRED IN ORDERING GENETIC 
3 TESTING BECAUSE GEDO HAS NO STANDING TO MAINTAIN THE 
PROCEEDING. 
4 
Standard of Review. As stated, this issue raises a question of law with regard to 
5 
a motion to dismiss, as well as issues of law related to summary judgment. A trial 
6 
court's ruling on a motion to dismiss is a question of law, reviewed for 
correctness, with no deference to the district court's ruling. State v. Taylor, 884 
8 
P.2d 1293, 1296 (Utah Ct. App. 1994). No appeal lies from denial of summary 
y 
judgment (Utah R. Civ. P. rule 56) however; a court's denial of summary 
judgment is reviewed for correctness, with no deference to the trial court's 
11 
determinations. Anderson Development. Co. v. Tobias, 116P.3d 323, 331 (UT 
2005). 
13 
This issue was not specifically preserved in the trial court by any filing or 
14 
15 written objection to the court's order. Moreover, no motions matching the 
16 description provided were supplied to Gedo, and neither are believed to be part 
17
 of any court proceeding in this matter. 
18 
ISSUE NO.A. Gedo's challenge to J.R.'s paternity undermines the 
19 stability of the Rose's marriage because J.R. has been acknowledge by the 
Roses as theirs and a paternity challenge would disrupt the harmony of an 
20
 entire family. 
21 
22 Standard of Review. As stated, this issue appears to present a question as 
23
 to the trial court's conduct and handling of discovery, hearings and other aspects 
24 
of litigation and papers which may or may not have been properly presented by 
25 
Rose in the process. A trial court judge's rulings related to management of a 
1
 case are not disturbed unless they are clearly arbitrary and unreasonable and 
2 
3 
4 
5 
6 
prejudice the objecting party. Hanks v. Christensen, 354 P.2d 564 (UT 1960). 
This issue was not preserved in the trial court by any filing in Gedo 
possession, nor do Gedo possess any document to which the "issue" might refer. 
7 ISSUE NO. B. Gedo's challenge to paternity is disruptive to the 
paternal relationship between J.R. and Mr. Rose because J.R.'s attachment 
8
 to Mr. Rose is strong and secure and the challenge is unnecessary 
9 because J R already has a father. 
10 Standard of Review. As stated, this issue raises the question of the trial 
11
 court judge's ruling on facts presented in favor of genetic testing. On appellate 
12 
review, a grant of genetic testing is overturned only upon showing that the district 
13 
court abused its discretion or that the decision is clearly against the weight of the 
14 
evidence. Strawberry Elec. Serv. Dist. v. Spanish Fork City, 918 P.2d 870, 881 
16 (UT1996). 
17 This issue is believed to have been preserved in the trial court inasmuch 
18
 as the issue of genetic testing relief for the Gedo was presented to the trial court, 
19 
with an opportunity for ruling. 438 Main St. v. Easy Heat, Inc., 99 P.3d 801 (UT 
20 
2004). 
21 
22 ISSUE NO. III. THE TRIAL COURT ABUSED ITS DISCRETION IN 
FAILING TO DENY THE MOTION FOR GENETIC TESTING BECAUSE 
23 GEDO'S CONDUCT ESTOPS HIM FROM CHALLENGING PARENTAGE. 
BECAUSE GENETIC TESTING WILL INEQUITABLY DISRUPT J.R.'S 
24
 RELATIONSHIP WITH MR. ROSE, AND BECAUSE GENETIC TESTING 
25 IS NOT IN J.R.'S BEST INTEREST. 
Standard of Review. As stated, this issue appears to question the trial 
_ Q 
1
 court's ruling on a motion for genetic testing. Rulings on genetic testing motions 
2
 are reviewed for abuse of discretion and will only be overturned if there is a 
showing that the district court abused its discretion or that the decision is clearly 
against the weight of the evidence. Strawberry Elec. Serv. Dist. v. Spanish Fork 
6 Oty, 918 P.2d 870, 881 (UT 1996). 
7 This issue was preserved in the trial court inasmuch as the issue of 
genetic testing for Gedo was presented to the trial court, with an opportunity for 
ruling. 438 Main St. v. Easy Heat. Inc., 99 P.3d 801 (UT 2004). 
8 
9 
10 
11 
12 ISSUE NO. A. Gedo should be estopped from challenging Mr. Rose's parentage because Gedo did nothing to establish paternity for over 
13 seven(7)vears of J R 's life. 
14
 Standard of Review. As stated, this issue appears to question the trial 
15 
court's ruling on a motion for dismissal. Rulings on motions to dismiss are 
16 
reviewed for abuse of discretion and will only be overturned if there is a showing 
17 
that the district court abused its discretion or that the decision is clearly against 
19 the weight of the evidence. Strawberry Elec. Serv. Dist. v. Spanish Fork City, 918 
20 P.2d870, 881 (UT 1996). 
21
 This issue is believed to have been preserved in the trial court inasmuch 
22 
as the issue of motions to dismiss for Rose was presented to the trial court, with 
23 
an opportunity for ruling. 438 Main St. v. Easy Heat, Inc.. 99 P.3d 801 (UT 2004 
24 
25 ISSUE NO. B. The order for genetic testing will inequitably disrupt 
J.R.'s relationship with Mr. Rose because J.R. and Mr. Rose are closely 
bonded, and Mr. Rose has assumed the role of father and accepted parental 
-10 
1 responsibilities for J.R. for over eight years. 
2
 Standard of Review. As stated, this issue suggests the judicial 
3 
mishandling of procedural requirements. The proper interpretation of a rule of 
4 
procedure is a question of law and is reviewed for correctness. State v. Spry, 21 
5 
6 P.3d 675 (Ut. App. 2001). A trial court judge's rulings related to management of a 
7 case are not disturbed unless they are clearly arbitrary and unreasonable and 
8
 prejudice the objecting party. Hanks v. Christensen, 354 P.2d 564 (UT 1960). 
9 
This issue was not preserved in the trial court by any filing properly served 
10 
upon the Gedo. 
11 
ISSUES NO. C. The order for genetic testing is not in J.R.'s best 
interest because J.R. is closely bonded to Mr. Rose. Mr. Rose's JR's 
13 primary male attachment figure, and introducing another father would 
disrupt JR's sense of peace and security within his home. 
14 
15 
Standard of Review. As stated, this issue calls into question procedural matters 
16 
having to do with genetic testing in the trial court. The proper interpretation of a 
17 
rule of procedure is a question of law and is reviewed for correctness. State v. 
19 Spry, 21 P.3d 675 (Ut. App. 2001). A trial court judge's rulings related to 
20 management of a case are not disturbed unless they are clearly arbitrary and 
21
 unreasonable and prejudice the objecting party. Hanks v. Christensen. 354 P.2d 
564 (UT 1960). 
23 
24 
25 This issue was not preserved in the trial court by any document filed in the 
trial court and in the possession of the Gedo. 
11 
1 ISSUE NO. 1. Genetic testing is not in J.R.'s best interest because 
too much time has passed between the proceeding to adiudicate parentage 
2
 and the time that the parties were placed on notice that Gedo might be the 
3 genetic father. 
4 Standard of Review. As stated, this issue presents accusations of judicial 
5
 misconduct. The proper interpretation of a rule of procedure is a question of law 
6 
and is reviewed for correctness. State v. Spry, 21 P.3d 675 (Ut. App. 2001). A 
7 
trial court judge's rulings related to management of a case are not disturbed 
8 
9 unless they are clearly arbitrary and unreasonable and prejudice the objecting 
10 party. Hlanks v. Christensen, 354P.2d 564 (UT 1960). 
11 
12 
13 
14 
This issue was not preserved in any document filed and in the possession 
of the Gedo. 
ISSUE NO. 2. Genetic testing is not in J.R.'s best interest because 
the length of time that Mr. Rose has assumed the role of J.R.'s father is 
15 over eight years. 
16 
17 
18 
19 
Standard of Review. As stated, this issue calls into question the matters of civil 
procedure in the trial court's administration of the case. The proper interpretation 
of a rule of procedure is a question of law and is reviewed for correctness. State 
20 v. Spry, 21 P.3d 675 (Ut. App. 2001). A trial court judge's rulings related to 
21 management of a case are not disturbed unless they are clearly arbitrary and 
22
 unreasonable and prejudice the objecting party. Hanks v. Christensen. 354 P.2d 
23 
24 
564 (UT 1960). Furthermore, whether to grant or deny genetic testing motion is a 
25 
matter within the broad discretion of the trial court and will not be disturbed on 
19 
1
 appeal unless the appealing party established an abuse of discretion resulting in 
2
 prejudice. Pride Stables v. Homestead Golf Club. Inc., 82 P.3d 198 (Ut. App. 
3 
2003). 
4 
This issue was not preserved in the trial court by any document filed with 
6 the court and in the Gedo's possession. 
8 ISSUE NO. 3. Genetic testing is not in J.R.'s best interest because 
both Gedo and Mr. Rose discovered Mr. Rose's possible nonpaternity prior 
9 to J.R.'s birth, but Gedo took no action to establish his paternity. 
10 
Standard of Review. As stated this issue raises a question of judicial 
11 
administration of the case below. A trial court judge's rulings related to 
13 management of a case are not disturbed unless they are clearly arbitrary and 
14
 unreasonable and prejudice the objecting party. Hanks v. Christensen, 354 P.2d 
15
 564 (UT 1960). 
16 
This issue was not preserved in the trial court by any document filed with 
17 
the court and in the Gedo's possession. 
19 ISSUE NO. 4. Genetic testing is not in J.R.'s best interest because the 
nature of the relationship between J.R. and Mr. Rose is that of a closely bonded 
20 child and father. 
22 Standard of Review. This issue presents a question of fact as to the 
23 timeliness of the affidavit of Dr. Darwin Featherstone which was stricken from the 
2 4
 record and a question of law as to the trial court's application of law to facts. 
25
 n 
Questions of fact are reviewed under a clearly erroneous standard, with 
- 1 3 
1
 deference given to the trial court. Platts v. Parents Helping Parents, 947 P.2d 
2
 658, 661 (UT 1997). The trial court's application of law to the facts is reviewed for 
3 
abuse of discretion. 
4 
This issue was not preserved in the trial court by virtue of Rose making the 
5 
6 request and submitting the affidavit of Dr. Darwin Featherstone, thus presenting 
7 the issue for the court's consideration and ruling which it denied. 
8
 ISSUE NO. 5.Genetic testing is not in J.R.'s best interest because 
9 J.R. is eight years old and testing would be disruptive to his life. 
10 
If Standard of Review. This issue, as stated, calls into question the trial 
11 
12 court's handling of evidence. The admission or exclusion of evidence is a 
13 question of law reviewed on appeal under an abuse of discretion standard. Chen 
14
 v. Stewart, 123 P.3d 416, 425 (UT 2005); also, State v. Cruz-Meza. 76 P.3d 1165 
15
 (UT 2003); State v. Whittle, 989 P.2d 52 (UT 1999). 
17 
This issue may have been preserved in the trial court by Rose filing of a 
18 
"affidavit of Dr. Darwin Featherstone" wherein Rose challenged Joseph Avi Rose 
20 best interest the court strike from the record Dr. Darwin Featherstone's affidavit 
21 due to his failure to appear and the trial court of rejecting Rose's proffer of 
22 
evidence. 
23 
24 
ISSUE NO. 6. Genetic testing is not in J.R.'s best interest because of 
25
 the harm that may result to J.R. Mr. Rose's paternity is successfully 
disestablished: 
-14 
1 
Standard of Review. This issue, as stated, appears to be redundant to the 
2 
3 previously-stated issue, and calls into question the trial court's handling of 
4 evidence. The admission or exclusion of evidence is a question of law reviewed 
5
 on appeal under an abuse of discretion standard. Chen v. Stewart, 123 P.3d 416, 
6 
425 (UT 2005); also, State v. Cruz-Meza, 76 P.3d 1165 (UT 2003); State v. 
7 
Whittle, 989 P.2d 52 (UT 1999). 
8 
9 This issue was not preserved in the trial court by virtue of Rose making the 
10 request and submitting the affidavit of Dr. Darwin Featherstone, thus presenting 
11
 the issue for the court's consideration and ruling which it denied, and to the 
12 
extent that Rose's filing of a notice of appeal could preserve issues related to 
13 
final orders but it was not presented to the Gedo's prior to Rose's initial brief, as 
14 
15 there was no Docketing Statement filed in this case. 
16 ISSUE NO. 7. Genetic testing is not in J.R.'s best interest because 
the nature of the relationship between J.R. and Gedo is only that of a 
17
 distant family friend. 
18 
Standard of Review. As stated, this issue calls into question the substance 
19 
of the trial court's final legal conclusions and order. The trial court's factual 
20 
findings are reviewed for clear error and its legal conclusions for correctness. 
22 State v. Hilton, 121 P.3d 42, 46 (UT 2005); Jeffs v. Stubbs, 970 P.2d 1234, 1244 
23 (UT1998). 
24
 This issue may have been preserved in the trial court, to the extent that 
25 
Rose's filing of a notice of appeal could preserve issues related to final orders but 
-15 
1
 it was not presented to the Gedo's prior to Rose's initial brief, as there was no 
2
 Docketing Statement filed in this case. 
3 
4 
ISSUE NO. 8. Genetic testing is not in J R 's best interest because 
5
 the passage of eight years reduces the chances of establishing the 
6 paternity of another man and a child-support obligation in favor of the 
child. 
7 
8
 Standard of Review. As stated, this issue appears to raise questions as to 
9 
the sufficiency of the trial court's final order. A trial court's factual findings are 
10 
reviewed for clear error and its legal conclusions for correctness. State v. Hilton, 
11 
12 121 P.3d 42, 46 (UT 2005); Jeffs v. Stubbs. 970 P.2d 1234, 1244 (UT 1998). 
13 This issue may have been preserved in the trial court, to the extent that 
14
 Rose's filing of a notice of appeal could preserve issues related to final orders but 
15 
it was not presented to the Gedo's prior to Rose's initial brief, as there was no 
16 
Docketing Statement filed in this case. 
17 
ISSUE NO. 9. Genetic testing is not in J.R.'s best interest because 
there are other factors that may affect the eguities arising from the 
19 disruption of the father-child relationship between J.R. and Mr. Rose and 
there is a high chance of other harm to J.R.. 
20 
21 Standard of Review. As stated, this issue appears to raise a question as to 
22 the trial court's application of procedural rules and a question of fact as to 
23
 timeliness of the final order. Questions of fact are reviewed under a clearly 
24 
erroneous standard, with deference given to the trial court. Platts v. Parents 
25 
Helping Parents. 947 P.2d 658, 661 (UT 1997). The trial court's application of law 
ifi 
1
 to the facts is reviewed for abuse of discretion. Id. The proper interpretation of a 
rule of procedure is a question of law and is reviewed for correctness. State v. 
3 
Spry, 21 P.3d 675 (Ut. App. 2001). 
4 
This issue may have been preserved in the trial court, to the extent that 
6 Rose's filing of a notice of appeal could preserve issues related to final orders 
7 but it was not presented to the Gedo's prior to Rose's initial brief, as there was no 
8
 Docketing Statement filed in this case. 
9 
CONSTITUTIONAL PROVISIONS. STATUTES. 
ORDINANCES. RULES. AND REGULATIONS 
12 
13 
The full text of cited provisions, statutes, ordinances, rules and regulations is 
14 included in Exhibit "A" of the Addendum hereto. 
1. United States Constitution, 1st Amendment (right to petition for redress) 
15 
16 
2. United States Constitution, 14th Amendment (due process) 
17 3. Utah Constitution, Art. 1. § 11 (right to a remedy by due course of law) 
18 
19 
20 
21 
22 
23 
24 
25 
4. Utah Rules of Civil Procedure: 
a. 5(d) 
b. 10(f) 
c. 12(b) 
d. 38(b)and(d) 
e. 63(b)(c)(2) 
17 
1 STATEMENT OF THE CASE 
2 
3 Nature of the Case 
4 Rose has appealed a final order entitled "order for genetic testing" 
5 filed February 27, 2006 in the fourth District Court in and for Utah County by 
6
 judge Anthony Schofield. 
7
 This case was initiated by Miguel David Gedo when he filed a Petition for 
Paternity on April 20, 2005 asking the court to adjudicate the paternity of Joseph 
9 
Avi Gedo (Rose) filed his petition 22 months after Shacke Rose refused to let him 
10 
see his father Miguel David Gedo. Mr. and Mrs. Rose have been married 18 
12 years, and Joseph Avi Gedo (Rose) has lived with Miguel David Gedo and Mrs. 
13 Rose since birth. In Gedo's Petition, he alleged that he had only seen Joseph Avi 
14
 Gedo (Rose) about 10 times since his induction in June 2003 by Mrs. Rose for 
15 
about one hour each time. Mrs. Rose filed a Motion to Dismiss arguing that Gedo 
16 
had no standing to bring the paternity claim (R 26.) The trial court denied Mrs. 
17 
Rose's Motion. (R. 100, 151.) Gedo filed a Motion for Genetic Testing which Mrs. 
19 Rose opposed. (R. 29, 53.) Both parties filed supporting affidavits. (R. 32, 79, 
20 221, 255, 301, 306, 313.) At oral argument on Gedo's Motion for Genetic Testing, 
21 
Gedo claimed he had exercised visitation with Joseph Avi Gedo (Rose) pursuant 
22 
to an agreement with Mrs. Rose, but that he had not seen Joseph Avi Gedo 
23 
(Rose) for two years. See Rose Addendum, Transcript of Oral Argument, 
25 December 6, 2005, pg. 7. Mrs. Rose strongly contested Gedo's version of the 
facts and his claims, but the court saw it from the different view Id. at 5. From the 
18 
1
 bench, the trial judge granted Gedo's motion for Genetic testing based on two 
2
 findings: 1) for a long time, Gedo had considerable contact with the child and 2) 
3 
there was an allegation that Mrs. Rose had acknowledged Gedo's possible 
4 
paternity. Id. at 9. 
6 Mrs. Rose filed a verified Motion for Reconsideration asking the court to 
7 reconsider based on her testimony that Gedo had limited contact with Joseph Avi 
8
 Gedo (Rose) until he was four years old and no contact in the last three years 
9 
because of ongoing litigation. (R. 322-23.) Mrs. Rose also asked the court to 
10 
reconsider the affidavit filed by Dr. Darin Featherstone who failed to appear at 
11 
the hearing, the court refused to reconsider, Mrs. Rose also asked the court to 
13 reconsider the testimony of Mr. Rose that he had partly assumed responsibility 
14
 for Joseph Avi Gedo (Rose) along with Miguel David Gedo since before his birth 
15 
and has had a paternal bond, not like Miguel David Gedo had with Joseph Avi 
16 
Gedo (Rose) for Joseph Avi Gedo (Rose) entire life. The court denied Mrs. 
17 
Rose's Motion for Reconsideration (R. 353.) Mr. Rose filed a Motion for 
18 ' 
19 Intervention and for Order Staying Proceedings asking the court to allow him to 
20 intervene in the paternity action. (R. 485.) The trial court has not yet ruled on Mr. 
21
 Rose's Motion and by the time it does Mr. Rose would have already waived his 
22 
right to intervene. Mrs. Rose is now wasting this court's time by appealing the 
23 
trial court's order for genetic testing, because she knows that Joseph Avi Gedo 
24 
(Rose) is the son of Miguel David Gedo. 
1Q 
1 STATEMENT OF THE FACTS 
2 
3 Joseph Avi Gedo (Rose) an eight (8) year old child, he was born to Miguel 
4
 David Gedo and Shacke Rose on April 23, 1998, the fourth of five children that 
5 
each of them has a different father. The Roses have had marital problems for 
6 
over 18 years. The Roses and their five children are traumatized due to the fact 
8 that they all have different fathers. Since Joseph Avi Gedo (Rose) birth, Mr. Rose 
9 has been derelict in his duties of primary caretakers, has provided limited 
10
 financial, emotional and physical support to Joseph Avi Gedo (Rose), and has 
11 
formed a very weak parental bond with Joseph Avi Gedo (Rose) Mr. Gedo has 
12 
always been available as a strong male role model and nurturing father figure to 
13 
Joseph Avi Gedo (Rose). 
15 In addition, Mr. and Mrs. Rose have a significant history of domestic 
16
 problems due to the fact that every one of their five kids have a different father, 
17 
requiring outside intervention like Miguel David Gedo to assist them. 
18 
Now, seven (7) years after Joseph Avi Gedo (Rose) birth, Miguel Gedo ("Gedo") 
19 
proves to the fourth District Court beyond a shadow of the doubt that he is the 
21 biological father of Joseph Avi Gedo (Rose) because he and Mrs. Rose were 
22 involved in a relationship nearly nine (9) years ago. (R. 6-7.) Their involvement 
2 3
 occurred during one of Roses' separations. When Mrs. Rose became pregnant 
24 
with Joseph Avi Gedo (Rose), she told Gedo that he was the biological father. (R. 
25 
207-08); See also Rose's Addendum, Transcript of Oral Argument, December 6, 
on 
1
 2005, p. 6. Gedo did everything to take responsibility and establish paternity. Mr. 
2
 and Mrs. Rose stayed together only because Mr. Gedo wouldn't put up with a slut 
3 
like Mrs. Rose and agreed that Mr. Rose would raise Joseph Avi Gedo (Rose) as 
4 
Miguel David Gedo son and his own. Miguel David Gedo and Mr. Rose paid for 
5 
6 the costs of Joseph Avi Gedo (Rose) birth, for his medical and dental care, 
7 clothing, food, and other costs. Mr. Rose nurtured and cared for Joseph Avi 
8
 Gedo (Rose) just like Miguel David Gedo and became bonded with Joseph Avi 
9 
Gedo (Rose). Throughout this time, Gedo did everything he could to establish 
10 
paternity and acquiesced in Mr. Rose's role as father. For over seven years, Mr. 
11 
Gedo didn't need to executed or filed a declaration of paternity with the State 
13 Registrar of Vital Statistics as required by Utah law Mr. Rose needed to do that 
14
 because it wasn't his child, and Mr. Gedo took legal action to establish 
15 
parentage. R. 51, 6-7. Gedo paid child support, medical bills, and costs at birth. 
16 
Gedo always assumed the role of father to Joseph Avi Gedo (Rose) and 
17 
performed parental functions and formed a parent child bond with Joseph Avi 
19 Gedo (Rose) Gedo has had a significant and substantial relationship with Joseph 
20 Avi Gedo (Rose) and has proven beyond a reasonable doubt that he has had 
21
 contact with Joseph Avi Gedo (Rose) throughout Joseph Avi Gedo (Rose) life. 
22
 T 
The contact with Joseph Avi Gedo (Rose) occurred mainly during the early years 
23 
and up to the commencement of this litigation. Although Gedo has given Mrs. 
25 Rose a piece of real property for Joseph Avi Gedo (Rose) support. Significantly, 
Joseph Avi Gedo (Rose) has been informed that Gedo is his father, and that Mr. 
. 0 1 
1
 Rose is not his father Joseph Avi Gedo (Rose). (R. 237.) An expert witness, Dr. 
2
 Darin Featherstone, a licensed psychologist, made an affidavit but never 
3 
appeared at the genetic hearing to testify and therefore his affidavit was thrown 
4 
out by the court, therefore anything that the Rose's say about Dr. Featherstone is 
5 
6 faults and inconsistent material statements. 
7 Nevertheless, the trial court consider the effect on the evidence and 
8
 whether Gedo's challenge to paternity is disruptive and the court ruled that it was 
9 
not and ordered genetic testing to be performed. 
10 
11 
SUMMARY OF ARGUMENTS 
12 
13 
I. ROSE FAILED TO MARSHAL ANY EVIDENCE AS REQUIRED 
ON APPEAL. 
15 
While the Rose brief a constant barrage of sometimes-indecipherable jabs 
16 
17 at the trial court's factual findings and even the court itself, Rose ducks the 
18 essential appellant obligation to: 1) marshal evidence in support of the trial 
19
 court's findings, and then, 2) show that it is insufficient to support or justify the 
20 
trial court's ruling on genetic testing. This Court and the Utah Supreme Court 
21 
have firmly held that a failure to properly marshal evidence results in the 
22 
appellate court accepting the appellee's factual statements as true. 
24 
25 ||. THE TRIAL COURT PROPERLY ORDERED GENETIC TESTING 
IN GEDO. 
- 9 9 
1 
The trial court properly ordered genetic testing in Gedo based upon the 
3 only credible evidence presented at the hearing. Gedo's affidavits in support 
4 provided an authoritative, logical explanation for genetic testing, and offered the 
5
 only appropriate solution. 
6 
7 
III. ROSE'S CLAIMS OF PROCEDURAL ERRORS ARE WITHOUT 
8
 MERIT. 
9 
Rose's various allegations of procedural impropriety in the trial court are 
10 
unfounded under the rules of civil procedure. The Rose's brief repeatedly alleges 
11 
that the trial court acted improperly—seemingly in violation of the Utah Rules of 
13 Civil Procedure. 
14
 In each act or omission alleged, documents on file with the trial court show 
15 
that any dissatisfaction was the result of Rose's Attorney misunderstanding of the 
16 
appropriate procedure or Rose's own misapplication of the rules. In no case can 
17 
18 
19 it be said that the court acted inappropriately or that Rose was prejudiced by a 
20 procedural error of the court. 
21 
IV. ROSE'S CLAIMS OF DR. FEATHERSTONE TESTIFYING AT THE 
23 HEARING IS UNDERMINED BY FACTS IN THE RECORD. 
2 4
 Rose's alleges that Dr. Featherstone testified at a hearing on genetic 
25 
testing, this is wholly unsupported and, are undermined by the pleadings on file 
_ o-* 
1 and/or the transcript submitted to this court. 
2
 Furthermore The trial Court did not err in ordering genetic testing on 
3 
Joseph Avi Gedo (Rose) and Mr. Gedo, the alleged father, because Joseph Avi 
4 
Gedo (Rose) was born to Mr. Gedo and Mrs. Rose and under Utah Code 
5 
6 Ann.78-45g-204(l)(a), Mr. Gedo is the presumed father of Joseph Avi Gedo 
7 (Rose) Section 78-45 g607(1) limits those who can rebut this presumption of 
8
 paternity to the presumed father and the mother. If that presumption goes 
9 
unrebutted, a legal father-child relationship is established between the man and 
10 
the child. However, even if Mr. Rose were allowed to rebut Mr. Gedo's 
11 
presumption of paternity, he has failed to rebut it because he submitted no 
13 evidence that Mr. Gedo and Mrs. Rose did not cohabitate or engage in sexual 
14
 intercourse during the probable time of conception. 
15 
Additionally, the trial court correctly ordered genetic testing prior to Mr. 
16 
Rose's attempted to joining as a party. The order for genetic testing in Mr. Rose's 
17 
presents did not impairs and impedes Mr. Rose's ability to protect his right as the 
18 
19 presumed father because he is not. 
20 The trial court did not err in ordering genetic testing because Mr. Rose has 
2 1
 no standing to bring a paternity action because Mr. Gedo is the presumed father 
22 
and knew Ms. Rose since before Joseph Avi Gedo (Rose) birth that he may be 
23 
Joseph Avi Gedo (Rose) is the biological father, Rose never assumed the role 
24 
2 5 of father and never assumed responsibility for Joseph Avi Gedo (Rose). In 
addition, Mr. Gedo should have been listed on Joseph Avi Gedo (Rose) birth 
-OA 
1 certificate and Mr. Rose did not file a declaration of paternity or bring a paternity 
2 
3 
4 
action or to jointer into adjudicate his parentage until and it continues, when Mr 
Rose discovered the fact that Mr. Gedo was Joseph Avi Gedo (Rose) biological 
father, he and Mrs Rose decided to remain married and allow Mr. Gedo to 
5 
6 continue to visit his child and treat Joseph Avi Gedo (Rose) new that Mr. Gedo 
7 was his father and treated him as he is own. Mr Rose has very limited time 
8
 acting as Joseph Avi Gedo (Rose) parent and has assumed temporarily the role 
9 
of father since the abduction of Joseph Avi Gedo (Rose) from Mr. Gedo. 
10 
11 
12 
13 ARGUMENT 
14 
15 I. ROSE FAILED TO MARSHAL ANY EVIDENCE AS REQUIRED 
ON APPEAL. 
16 
The Rose brief makes repeated but oft-times indecipherable allegations 
18 regarding the trial court's factual findings and even the court itself. In the process 
19 of doing so, Rose ignores the essential appellant obligation to first, marshal every 
2 0
 scrap of evidence in support of the trial court's findings, and secondly, to then 
21 
show that it is insufficient, legally, to support or justify the trial court's ruling. 
22 
Neelv v. Bennett. 51 P.3d 724, 728 (UT 2002) (emphasis omitted). The Utah 
23 
2 4 Supreme Court explained the requirement further, in Chen v. Stewart. 100 P.3d 
25 1177 (UT 2004), when it declared: 
1 
The challenging party must 'temporarily remove its own prejudices and 
3 fully embrace the adversary's position'; he or she must play the 'devil's 
advocate.' Furthermore, appellants cannot shift the burden of marshaling 
4 by falsely claiming that there is no evidence in support of the trial court's 
findings. This would inappropriately force an appellee to marshal the 
5
 evidence in order to refute an appellant's assertion of the absence of 
6 evidence. 
7 Chen v. Stewart. 100 P.3d 1177, 1195 (UT 2004) (citations omitted) (emphasis 
8 
9 
10 
11 
15 
added). Finally, the Supreme Court explains the purpose of the strict marshaling 
requirement: 
12 to promote two interrelated court objectives: efficiency and fairness., 
[a] proper marshaling of the evidence promotes efficiency by avoiding 
13 'retrying the facts' and by assisting the appellate court in its 'decision-
making and opinion writing.' It promotes fairness by reguiring that the 
14
 appellants bear the expense and time of marshaling the evidence rather 
than putting the appellee in the 'precarious position' of performing the 
appellant's work at 'considerable time and expense.'. If the marshaling 
16 requirement is not met, the appellate court has grounds to affirm the 
court's findings on that basis alone. If appellants have failed to properly 
17
 marshal the evidence, we assume that the evidence supports the trial 
court's findings. 
19 Id. at 1195-1196 (citations omitted) (emphasis added). 
20 • 
21 
22 
23 
24 
Gedo respectfully assert that they have already been required to shoulder 
an unfair burden in this appeal as they have been forced to compensate for the 
lack of the docketing statement or brief, and undertake the research to identify 
25 issues and then present standards of review. That having been said, they 
-2 f i 
1
 acknowledge the necessity of responding to the Rose brief in order to promote 
2
 the second purpose stated for the marshaling requirement: "assisting the 
3 
appellate court in its 'decision-making and opinion writing." Chen at 1196. 
4 
5 
6 II. THE TRIAL COURT PROPERLY ORDERED GENETIC TESTING 
IN THE GEDO. 
7 
The Trial Court properly ordered genetic testing, based upon credible 
8 
evidence presented at the hearing by Mr. Gedo to explain the source of conflict 
10 of presumed father claims. 
11 
12 
B. GEDO Presented Credible, Authoritative Evidence at the hearing 
13 on genetic testing 
14 Evidence presented at the hearing on genetic testing by Gedo proffered 
15 
16 
17 
18 
19 
20 
21 CONCLUSION 
affidavits of witness, was sufficient to convince the court and provided an 
authoritative, logical explanation for the conflicting claims of presumed father in 
this case, and the court suggested the appropriate solution, Genetic testing. 
22 
23 
24 
25 
The trial court's judgment ordering genetic testing in the Gedo's is 
supported by credible evidence as well as appropriate statutory guidelines 
related to public policy. At hearing on genetic testing, the Gedo's demonstrated 
27 
1
 the nature and cause of the of the presumed father leading to conflicting claims. 
2 
3 
4 
5 
16 
The evidence showed that the Gedo's exercise visitation with Joseph Avi Gedo 
(Rose) and had Joseph has four additional brothers and sisters. Therefore, the 
trial court's ruling is proper and should be upheld. 
Gedo's claims of impropriety are groundless, and arise from a 
misunderstanding of procedural requirements. They create no basis for relief 
from the Court. This is particularly true in light of Rose's failure to marshal 
evidence as required for all appeals. Gedo respectfully ask that the appeal be 
denied on all points and that the trial court order for genetic testing stand. 
8 
9 
10 
11 
12 
13 
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